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John Miller, 7obacconift in Greenock, - Appellant. 


William Alexander, Eſquire, , < Reſpondent. 


The Reſpondent's CA N E. 


HE ſeveral Duties payable, or to be ſecured, by the Revenue Laws, upon Im- 
portation of Tobaccoes from the Britiſb Plantations, are drawn back, or the 
Securities vacated, upon Exportation of thoſe Tobaccoes within the Time limited 
by Law; and it is an Act of Fraud to enter for Exportation, in order to draw- 
back the Duties, or vacate the Bonds, any Tobaccoes but the identical, for 
which the Duties were ſo paid, or ſecured, upon Importation. 


4 Genn THE Farmers General of France purchaſe from the Merchants of this Country great 
orchaſe To- * - : | 1 
und. Quantities of Tobacco, which is known to be One of the moſt valuable Branches of Great 


Britain's Trade with France. 


Wt reſpondent THE Reſpondent having been employed for ſeveral Years by the French Farmers, as 
= their Agent or Factor, for purchaſing Tobacco from the Merchants of G1a/gow, in that Ca- 
Y pacity bought, from the Year 1749, to the Year 1752, ſeveral large Parcels from James 
3 and Robert Scot, Merchants in Glaſgow; for the Price of which he gave his own 

otes, which he afterwards paid and took up. CN 


a ark put open I N order to prevent Miſtakes as to the Identity + the Tobaccoes ſo purchaſed, the Mark 
1 


heads bougit Of the Farmers General of France was put upon all the Hogſheads, which were lodged in 


| m under Ap- 


pelnſpetion. Warchouſes at the Port of Greenock, under the Cuſtody and Inſpection of the Appellant, 
who was intruſted by Jobnſton and Scot to take Care of the Tobaccoes, till, Opportunity 
offered of exporting them to France, and to act for them in putting the Tobaccoes aboard 
the Ships, and taking out the proper Clearances at the Cuſtom-houſe. 


eee THE Appellant having got into a Way of buying from the Sailors in and about Glaſgow, 
= —— and others, large Quantities of ſmuggled Tobaccoes, of a mean Quality, called Baby and 
aun. Box Tobaccoes ; ſuch of theſe as were fit for Home Conſumption, he picked and ſold, or 
DB manufactured, as Occaſion offered, and the Remainder, being moſtly rotten and unmer- 
r e , f chantable, he ſubſtituted in place of the like Quantity taken from out of the Hogſheads under 
W be abtrates his Charge, bought by the Reſpondent from Scot and Fohbn/ton for the French Farmers, and 
Wit pen. which he manufactured and fold in the Country; committing thereby a moſt notorious 
WF te Farmers Breach of Truſt to them his Conſtituents, defrauding the Reſpondent and his Employers 
FE the French Farmers, to the great Diſcredit and Prejudice of this Nation in ſo important a 
Branch of Trade, and alſo defrauding the Revenue of the Duties, which were either drawn 
back, or the Securities vacated, upon a Suppoſal that the Tobaccoes ſo exported were the iden- 


tical Tobaccoes, upon the Importation whereof the Duties had been paid or ſecured. 


bot of infpeting BV the Police of France, there are public Officers at the ſeveral Ports, whoſe Buſineſs it 

Une France, is to inſpect and qualify Tobaccoes imported into that Kingdom; which Surveys or Qualifica- 

| tions are regularly entered in public Regiſters appointed for that Purpoſe; and though the 

French, by having no Tobacco Plantations of their own, muſt put up with Tobaccoes of a 

meaner Quality than are generally uſed for Home Conſumption in Great Britain, yet it is 
underſtood that what they thus purchaſe by Commiſſion ſhall be merchantable and fit for 
Uſe; and whatever Part, when imported into France, is, upon Inſpection, found to be 


| Totten or damaged, is laid by as Waſte. 


Im I'T appears from the Cuſtom-houſe Books of Greeneck, that Six ſeveral Cargoes of To- 


zo purchaſed by baccoes, bought by the Reſpondent from Jobnſton and Scot, and other Glaſgow Merchants, 
Fenn were exported thence to different Ports of France in the Years 1750 and 1751; the Invoices 
nn. of which contain the Marks, Numbers, and Weights, of the Hogſheads belonging to the 


ſeveral Merchants from whom they were bought. | 


. IT appears alſo from the French Farmers Books (certified by the proper Officers upon 
Eureterewi, Oath), referring to the Marks, Numbers, and Weights, of each Hogſhead of the above 
15 Six Cargoes, that they aſcertain the Quality of each particular Hogſhead ; which, when com- 
pared with the Invoices taken ſrom the Cuſtom- houſe Books of Greenock, do alſo aſcertain 
the Identity and Quality of each Hogſhead of the aforeſaid Six Cargoes belonging to Scot and 
Johnſton, and ex ported by the Reſpondent. 
EE. 4-16 THENCE 


» 
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t129 Hogtheads pur THENCE it alſo appears, that the total Amount of theſe Six Cargoes was 2124 Hogſ- 


ee, "heads; Whereof 1129 were bought of Fobnſton and Scot, and the remaining 995 of other 
1 Merchants in G/aſgow: 8 | 


192,420 lbs. of cot AND it appears farther from the French Certificates, that, of the 1129 Hogſheads 
and John U. ſhipped by the Appellant as Agent for Scot and Johnſton, there were no leſs than 192,420 

Pounds Weight of the Contents rotten, or unfit for Uſe; and that of the 995 Hogſheads, 
Only 5407 Ibs. of the bought of other Glaſgow Merchants, and ſhipped. by their Agents, there were but 5407 


other Merchants To- 


bacco unfit ſor Uſe, Pounds Weight of the like bad Quality; 


r THE French Farmers, therefore, having but tos juſt Cauſe to complain of the Fraud, 
Reſpondent, and and great Damage they had ſuffered thereby, and entertaining a reaſonable Suſpicion of the 
Den. Reſpondent's having been guilty of ſome groſs Neglect in the Execution of the Truſt in 
Trade to Scotland. him repoſed, ſignified their Diſpleaſure in very ſtrong Terms, threatening wholly to give up 


that Branch of Trade. 


ſtefpondent ditedtedan T H E Reſpondent thereupon directed an Inquiry by what means this had happened, and 
1 and at length came to diſcover that the Appellant had been guilty of the above-mentioned Frauds, 
ſound out the Appel- by withdrawing whole Hogſheads, or Parts of Hogſheads; of Tobacco under his Charge, 
* bought by the Reſpondent of Johnſton and Scot, and ſubſtituting the Refuſe of the Baby and 

Box Tobaccoes, which he had bought of Sailors and other Smugglers, or, being ſeized and 


condemned, was ſold at the Cuſtom-houſe. 


Thiougtit it tis Dutyto U P ON this Diſcovery, the Reſpondent thought it a Duty incumbent upon him to brin 

FEE 9 the Matter to Tryal, not only for an Indemnification to himſelf and his Conſtituents, but 
alſo for juſtifying the Merchants of this Country, that they might not lie under the Suſpicion 
of being at all acceſſary to the Frauds. . | 


Brought his Action in I E therefore, about the Beginning of the Veat 1754, for himſelf, and as Agent for the 

the Court of Seon. Farmers General of France, brought an Action of Damages againſt the Appellant in the 
Court of Seſſion, charging the Fact as above, and concluding for Payment of the Sums 
therein charged, as the Amount of the Damage which the Reſpondent and his Conſtituents 
had ſuffered by the Appellant's Fraud and diſhoneſt Practices. 


ere THE Appellant denied his being guilty, and made ſome other trivial Defences; upon 


Not Guilty, and other adviſing of which, with the Anſwers thereto, the Lord Kaims, Ordinary, by Interlocutor of 
3 2 A this Date, allowed the Purſuer (Reſpondept) to prove prout de jure his Libel (or Declara- 


x| Interlocutor (of tion), and the Facts generally and ſpecially therein ſet forth, and every other Fact and 
—— e Circumſtance that he might judge material for him to prove; and allowed the Defender 


« (Appellant) a conjunct Probation of the ſaid ſeveral Facts and Circumſtances, and granted 
© a Commiſſion for taking the Proof to be adduced in France.” 


nr AGAINST this Interlocutor the Appellant gave in a Repreſentation to the Lord Ordi- 
nary againſt the above NATY, praying, firſt, That his Lordſhip would find no Proceſs competent to the Reſpondent, 
Interlocutor. as Agent to the Farmers General, without a Mandate from them. 2d, To find it not even 
competent to them, as the Reſpondent never acted under the Character of Agent to them. 
3d, To ordain the Reſpondent, in any Event, to exhibit a ſpecial Condeſcendence of the 
Facts he undertook to prove, 4th, At leaſt to ſuperſede the Executing of any Commiſſion 


| in France, till the Proof was firſt taken in Scotland. Which Repreſentation being, on the 
23 Feb. 1754 23d February 1754, conſidered by the Lord Ordinary, © he refuſed the Deſire thereof, ad- 


2d Interlocut f . . | : 
Lord Ordinary) — e hered to his former Interlocutor, and granted a Commiſſion to take the Proof in France, 


pealed from. 4 affipning the 12th June then next for reporting thereof, with Certification.” 


Tue Appellant's Peti- THE Appellant then applied by Petition to the whole Lords, who, without putting the 

— Lend Reſpondent to the Trouble of an Anſwer, unanimoufly © adbered to the Lord Ordinary's In- 

— laſt Locars terlocutor; only enlarging the Term for taking the Proof in France to the 12th of No- 
3h March 1754. * vember then next.” 


3d Interlocutor (of 
the whole Lords) ap- 


pealed frem. BOTH Parties then proceeded to examine Witneſſes before the Court of Seſſion, and 
before the Commiſſioners appointed to take the Proof in France: But, in the Courſe of the 
Appellant's Obje&ions Examination before the Court, the Appellant objected to receiving the Teſtimony of Dougal 
Relpundent, Wü. Buchanan alias M*Aufline, Walter Richie, William Chmie, and Robert M*Neil alias Mack- 
nefſes. lintock, late Porters in Greenock, charging them as having been guilty of Theft; and that 

they were ultroneous Witneſſes, having informed the Reſpondent, or his Agents, of the Points 


they would ſwear to, and already ſworn to them, without being called by lawful Authority. 


* TOE ] | | #2 
2 THE Reſpondent anſwered, That the Four Witneſſes objected to were employed by the 
ens Oezeskan. Appellant, as his Porters, in carrying on the Fraud, and were thereby neceſſary Witneſſes: 
| 7 | | That 
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© from the Books of the Farmers General of France, certified by each of the proper Officers, 


"le eard before the Britain and France being in a State of War, neither the Farmers General of France, nor 
N | | | EN the 
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| That they had never been convicted of Theft; and ſuppoſing which (which was not dt All 
admitted), they had voluntarily diſcovered what they knew of the Frauds charged, that 
would not diſqualify them from being Witneſſes. | 


LORD Elchies, the Lord Examinant, after adviſing with the Lords, cc repelled the Ob- 
jections, and allowed the Witneſſes to be examined.” 


SEVERAL Witneſſes were accordingly examined on both Sides: And the Appellant, 
even by his own Witneſſes, and particularly by James M Neil, the Deputy Collector of 
the Cuſtoms at Greenock, and George Edmund, a Tobacco Merchant, was proved to be a 
very conſiderable Dealer in the Box and Baby Tobacco, which appears, from the Evidence 
on both Sides, to be the worſt Sort of Tobacco, ſmuggled by the Sailors, and which (if 
ſetzed) is condemned at the Cuſtom- houſe, and cannot by Law be exforted: And ſeveral of 


the Witneſſes on both Sides, particularly Robert Donald, a Tobacco Merchant in 


Greenock, and the Appellant's own Witneſs, ſays exfreſily, That he would have looked 
upon it as a Piece of Injuſtice done the Reſpondent, if, after he had fold Hog ſheads of Je- 
bacco to him, he ſhould have taken out Part of the ſaid Tobacco, and replaced it with Box 
and Baby Tobacco— Some of the Reſpondent's Witneſſes, and particularly Francis Uſher- 
word (who was the Appellant's Servant), proves it to have been the Appellant's ordinary 
Praftice, within the Compaſs of Time wherein theſe Frauds were committed, to have 


* theſe mean Tobaccoes ſeparated ; the beſt of them he manufactured for Home Sale, and the 


Refuſe were packed up in Hogſheads — Others of the Appellant's Servants, and particu- 
larly Dougal Buchanan, proves that he has often, within the fame Compaſs of Time, 
aſſiſted, by the Appellant's Order, in taking out Cakes of Tobacco cut of Hogſheads, in the 
Royal Cloſe at Greenock. where the Merchant Importers Warehouſes are, and in filling 
them up with theſe meaneſt Tobaccoes And many of them ſpeak to the Practice of filling 
up whole Hog ſheads, by the like Order, with the fame meaneſt Sort of Tobacco, in a Place 


called Kilbuie's Cloſe in Greenock, where, ſeveral of the Witneſſes ſay, the Appellant had 


his private Cellar or Warehouſe, wherein theſe Frauds were practiſed And ſaid Dougal 
Buchanan particularly ſays, That, in packing the ſaid Hogſheads of Tobacco, he, and 
others employed therein, uſed to put the worſt Tobacco in the Heart of the Hog ſheads, by 
the Appellant's Order, and in doing which he uſed to aſſiſt himſelf ; and that when ti1s 
Witneſs was employed by other Merchants in packing their Tobacco into Hos fheads, be 


had no ſuch Orders from them, but only to do it in the neateſ} Manner — That ſeveral of 
the Servants thus employed, frequently remonſtrated againſt theſe baſe Practices, and 
| threatened to make Diſcoveries of them That theſe iniquitous Proceedings uſed to be 


carried on in the Night-time, appears from the Evidence of Matthew Fack, the Appellant's 


own Cooper, and Witneſs, who ſays, That he was employed by the Appellant both in his pri- 


vate and public Buſineſs in his Trade of Tobacco ; and that, by private Buſineſs, be means, 
when employed in packing Box and Baby Tobacco under Cloud of Night—And it appears 
from the Evidence of the Appellant's own Porters or Servants employed in theſe Frauds, 


« and particularly of Dougal Buchanan, that Hogſheads thus, either in Part or in Whole, 


filled with the refuſe and unmerchantable Tobaccoes, were, by the Appellant's Order, marked 
with the French Farmers Mark, and ex/orted as Part of the Six Cargoes above-mentioned— 
That after ſome Time had paſſed over, in which the Appellant had been practiſing theſe 


© Frauds, and his Iniquity came to be ſuſpected, ſeveral of the Hogſheads of Tobacco, 


which he offered for Exportation, have been at different times challenged, both by Wil- 
liam Watſon, the Reſpondent's Agent, and the Cuſtom-houſe Officers at Greenock (which 


laſt are the Appellant's own Witneſſes), and, upon Examination, found to be quite inſuf- 


ficient (/ometimes not deſerving the Name of Tobacco, as Joſiah Corthine, the Collector of 


Greenock, in particular faears), and rejected That, upon theſe Occaſions, the Appellant 
would ſometimes propoſe to the Reſpondent's Agent, that, if he would ſuffer the Hogſ- - 


heads fo filled, in Whole or in Part, with the rotten and inſufficient Tobacco, to be ſhip- 
ped, ſo as his Employers might reccive the Debenture, he would not charge ſuch Hogſheads 
to the Reſpondent's Account in the Invoice; which Propoſal was always rejected as un- 
lawful At other times, he was obliged to change the Hogſheads fo found inſufficient, 


for others that were deemed ſufficient, in order to ſtop the Clamours of the Reſpondent's 


Agent, and the Cuſtom-houſe Officers, and prevent (if poſſible) more narrow Inſpections 
into his iniquitous Practices And the Reſpondent produced Extracts from the Cuſtom- 
houſe Books at Greenock, of the Invoices of the Six ſeveral Cargoes above-mentioned, ſpe- 
cifying the Marks, Numbers, and Weights, of each particular Hogſhead ; as alſo Extracts 


correſponding with the above Invoices, and aſcertaining the Identity and Quality of each 


% Hogſhead, as the ſame had been inſpected and qualified when imported into France. 
A Specimen of each of which Extracts is added, by way of Appendix, to the Caſe. 


THE Proof being cloſed, it was argued for the Appellant—That the Kingdoms of Great 
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Lords of sehen, on the Reſpondent, as their Agent, could maintain an Action, on their Behalf, in any Court of 


the Merits, 


Arguments for the 
Reſpondent, in Anſwer 


th reto. 


this Kingdom, and the Reſpondent could not ſpecify any Damage he had ſuffered by means 
of theſe Frauds; and that, ſuppoſing the Action maintainable in the Name, or on the Be- 
half, of the French Farmers, there was no Mandate or Commiſſion produced from them, 
authorizing the Reſpondent to bring it—Then he repeated his Objection to the Credit 
of ſome of the Reſpondent's Witneſſes, proving the Frauds by him committed, as Perſons 
of low Rank, or bad Fame; and alſo objected to the Evidence ariſing from the certified 
Extracts taken from the French Farmers Books. Laſtly, He inſiſted, that, from his 
dence, it appeared that the Tobaccoes, imported by 7ohn/fon and Scot, were of as mean a 
Quality as the Baby or Box Tobacco commonly is; ſo that he could reap no Advantage by 
withdrawing the one, and ſubſtituting the other. 


| THE Reſpondent anſwered, That, as he bought the Tobaccoes, he was liable for the 
Price, the Credit being given to him, and therefore intitled to maintain Actions in his own 
Name for any thing relative thereto—That the Action was brought before War declared, 
and this Branch of Trade allowed to be carried on by Paſſports, even during the War, from 
its great Benefit to this Kingdom; and, as a neceſſary Conſequence of ſuch Toleration, the 
Reſpondent, even as Agent for the French Farmers, and independent of his own Intereſt, 
muſt be allowed to bring Actions for effectuating ſuch Contracts— And he himſelf, being 
ſo ſpecially concerned therein, needed no Mandate or Commiſſion from the French Farmers 
to authorize him to bring this Action That his Objections to the Witneſſes were frivolous, 
and had been already over-ruled——That the Extracts from the French Farmers Books accu- 
rately and diſtinctly ſpecified the Marks, Numbers, and Weights, of every individual Hogſ- 
head of the Six Cargoes, exactly correſponding with the Cuſtom-houſe Books of Greeneck, 
whereby the Identity of the Tobaccoes was clearly aſcertained That Fraud being fully 
proved, all that remained was to a'certain the Quantum of Damage ſuffered by the Reſpon- 
dent and his Conſtitnents, 


roth Auguft 1756, THE Lords, by Interlocutor of this Date, being again intirely unanimous, © Found 


th Interlocutor (of (c 
the whole Lords) ap- 
pealed from. 


the Defender (Appellant), as Agent for Robert Scot and James Fohnſton, both Mer- 
« chants in G/a/zow, has been guilty of defrauding the Purſuer (Reſpondent) as Factor for 
te the Farmers General of France, by abſtracting Tobaccoes bought by the ſaid William 
« Alexander (the Reſpondent) for his Conſtituents, from the ſaid Robert Scot and James 
ee 8 and ſubſtituting rotten and inſufficient Tobaccoes in their place; and particu- 

arly, that the ſaid Defender (the Appellant) was guilty of the ſaid fraudulent Practices, 
ce in delivering the following Cargoes bought by the ſaid William Alexander (the Reſpon- 
ct dent), and exported as follows ; vi. 273 Hogſheads of Tobacco bought by him from 
« Rebert Scot and Company, and exported, in the Month of May 1750, from the Port of 
% Greenock for Bourdeaux in France, on board the Ship the Betty, Robert Brown Maſter : 
« ſtem, 118 Hogſheads bought from Robert Scot and Company, and exported from 
« Greenock to Bourdeaux in France, in the Ship Scot, James Ewing Maſter, in the Month 
« of Fuly 1750: Item, 146 Hogſheads bought from the ſaid Robert Scot and Company, 
c and exported from the Port of Greenock to Morlaix in France, on board the Ship the 
e Betty of Irving, James Boyd Maſter, in the Month of Auguſt 1750: Item, 145 Hogſ- 
« heads bought from James Fohnſton and Company, and exported from the Port of 
« Greenock to Bourdeaux in France, on board the Ship the Jenny of Londen, Andrew Bruce 
« Maſter, in the Month of April 1751: Item, 111 Hogſheads bought from Fohn/ton and 
e Company, exported from the Port of Greenock to Havre de Grace in France, on board 
te the Ship the Scot, Fames Ewing Maſter, in the Month of November 1751: And laftly, 
« 336 Hogſheads bought from the ſaid Robert Scot and Company, and exported from the 
« Port of Greenock to Havre de Grace in France, on board the Ship the Friend/hip, Fobn 
« Paterſon Maſter, in the Month of November 1751: And therefore found the Defender 
&« (Appellant) liable to make up to the Purſuer (Reſpondent), as Factor aforeſaid, the Da- 
e mage or Loſs ſuſtained by the ſaid Fraud, and remit to the Lord Kaims, Ordinary, to 
« aſcertain the Extent of the ſaid Damages,” 


Reſpondent's Particu- IN conſequence of this Interlocutor, the Reſpondent laid before the Lord Ordinary 4 
lar of Damages given Particular of the Loſs ſuffered by the ſeveral Cargoes of Tobacco ſhipped for his and the 


Farmers General's Account; ſetting forth, That it appeared from the Proof, that the Six 
Cargos of Tobacco, exported by the Reſpondent to France in 1750 and 1751, conſiſted of 
2124 Hogſheads—- That, of theſe, there were ſhipped by the Appellant the particular 
Quantities ſpecified in the Lords Interlocutor, amounting to 1129 Hogſheads ; and by other 
Perſons, with whom the Appellant had no Concern, 995 Hogſheads— That, of the To- 
baccoes contained in the 1129 Hogſheads, ſhipped by the Appellant, there were condemned 
in France as rotten, and altogether unfit for Uſe, no leſs than 192,420 Pounds; and of the 
Tobacco contained in the other 995 Hogſheads, only 5407— Total rotten, and altogether 
unfit for Uſe, 197,827 Pounds——That ſuppoſing an Allowance made to the Appellant 
after the Rate of 5407 Pounds Weight in 995 Hogſheads, ſuch Allowance upon the 1129 
” . ' Hogſheads, 


5 


[5] 
Hogſheads, ſhipped by him, will be 6136 Pounds; which being deducted from the above 
192,420, the Damage remaining, for which the Appellant is accountable, will be 186,284, 
Pounds ſuttle Weight; whereout deducting 41. per Cent. 7452 Pounds, remain 178,832 
Pounds, which, at 24. per Pound, is 1490/. 55. 4d.— Commiſſion of 2/. per Cent. 
290. 16s. od. Sum of both, 1520/, 15. 4 d. Inſurance at One and a Half per Cent. on 
1500 J. and Commiſhon One Half per Cent. 30/.—Freight, counting 1000 ſuttle Pounds 


to a Hogſhead, is, 186 Hogſheads at 105. per Hogſhead, is 93 /.-—Total Loſs ſuffered upon 
the above Six Cargoes, is 1643/. 15. 4d. 


* 24 e ſhip, in Preſence of both Parties, allowed the Appellant's Counſel to fee the aforeſaid Parti- 
e wi. cular; and ordained them to give in Objeions thereto, if they had any, againſt then next 


Calling. 


wander ydl. IHE Action coming on again on the 14th December 1756, and no Obhechion being 
þ edocuror (of made to the above Particular, the Lord Ordinary Found the Appellant liable to the Pur- 
1 fuers in the ſaid 1643 J. 15. 4 d. Sterling, as the Total Loſs ſuſtained upon the Cargoes 
« of Tobacco therein mentioned; and decerned and found the Defender likewiſe liable to 
te the Purſuers in Expence of Proceſs, and allowed them to give in an Account thereof.” 


elne. Repreſen- ON the 3d of January 1757 the Appellant applied to the Lord Ordinary by Repreſen- 
— wb tation, reclaiming againſt the laſt Interlocutor ; and praying his Lordſhip either to find, 
5 that the Reſpondent had failed in his Proof of Damages, or to allow the Appellant to be 
further heard; which laſt his Lordſhip granted. And, 9 ä 


| Ty 1757 ON the 12th February 1757 the Action being again called the Lord Ordinary, after 
1 hearing Counſel on both Sides, “ refuſed the Deſire of the ſaid Repreſentation, and adhered 
"”_ ce to his former Interlocutor.” 5 | 


Lotus Reprefen- T HE Appellant then gave in another Repreſentation, craving the Lord Ordinary to 
_ this alter the laſt Interlocutor, and either to find, that no Damage had been incurred, or that 

1 the Appellant was not chargeable with the Damage alledged to be ſuffered on the Firſt 
Cargo, of which he ſaid no Invoice had been produced in Proceſs: To grant a Deduction 


ported by the French Proof; and alſo for the Difference betwixt the 118 Hogſheads and 
86 Hogſheads, which Firſt was not ſupported by the Evidence of Monſ. Sermet, Chief 
Director of the Bureau of Purchaſes of Tobacco, at Paris; and likewiſe another Deduc- 
tion for the 9 Hogſheads and 13 Hogſheads, which the Appellant alledged had been exa- 
mined carefully, and ſhipped as ſound, 


„ ent- with the Damage on the Firſt Cargo, becauſe no Invoice had been before produced in 
| Proceſs relating thereto, by producing an Extract of that Invoice, from the Cuſtom-houſe 

Books, which fully anſwered all the other Objections, and ſhewed the Proof, as to the 
Whole, was complete. 


Fange 757 THE Lord Ordinary, therefore, © refuſed the Deſire of the Repreſentation, and adhered 
.o Fag © to his former Interlocutor ; but ſuperſeded Extract till the Third Sederunt Day of No- 
_ « vember then next.“ | | 


Pcs Petri, THE 2d of December 1757 the Reſpondent petitioned the whole Lords, praying their 


Seb Lordſhips to order the Appellant to /i/t himſelf perſonally at their Bar on ſuch a Day as 


Pert of Seſſion in 


BD ſhould be appointed for that Purpoſe, and then to reſume the Conſideration of the faid 
q Petition being called, and the Appellant's Counſel declaring he had no Objeftion to the grant- 
F — 57. ing the Defire thereof, the Lords unanimouſly . ordained the Appellant to ſit himſelf 
ee appealed © perſonally at their Bar againſt Friday the 6th Day, of January then next.” 

From theſe ſeveral Interlocutors of the 6th and 2 zd February, 8th March and 28th June 


1757, the Appellant has thought fit to appeal to your Lordſhips: But the Reſpondent 
humbly hopes they will all be Affirmed, with exemplary Coſts, for the following (amongſt 


other) 
LE EA SQ KN 23: 


for the Uſe of the Farmers General of France, had a clear Right R 80 
1 B on 


dus cours THE Action coming on the th December 1556, before the Lord Ordinary, his Lord- 


as to the Three Cargoes, and Part of the Fourth, the bad Qualities whereof were not ſup- 


tur Reſpondent anſwered the Objection as to the Appellant's not being chargeable 


Cauſe, and give ſuch farther Judgment therein as to their Lordſhips ſhould ſeem juſt; which 


1754, 10th Auguſt and 14th December 1756, 12th February, 5th Auguſt, and ad December 


I. The Reſpondent, as Purchaſer of the Tobaccoes from the G/a/gow Merchants, though 
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Action relative to theſe Tobaccoes; and, more particularly, fer Satisfaction of the 


Damage incurred by the Appellant's fraudulent and iniquitous Practice of taking 
out of the Hogſheads Part of the good Tobacco, and ſubſtituting other Tobacco of 
an inferior mean Quality, damaged and rotten. 


II. The Objections made to the Reſpondent's Witneſſes, who have clearly proved the 


Fraud, go not to their Competency, but to their Credit. The Appellant charges 
them with Thievery; and ſays, that Precognitions (or Informations) were taken againſt 


them before the Magiſtrates of Greenock ; and alſo objects, that they are ultroneous 


Witneſſes; but he has not proved One ſingle Fact or Circumſtance to impeach their 
Credit, altho' he has examined the very Perſons, who, he pretended, could prove 
them Thieves. As to their being ultroneous Witneſſes, and ſo not credible by the 


Law of Scotland, the 9 has no better Ground, than that theſe Men were 
ſummoned and examined before a Juſtice of Peace, in order to found a criminal 


Proſecution againſt the Appellant for theſe fraudulent Practices of his, ſo highly 
detrimental to the Credit and Intereſt of his Country. 


III. The Facts charged on the Appellant being proved beyond all Poſſibility of Doubt, 


not only by parole Evidence, but by written Inſtruments, which cannot deceive, and 
ſo declared by the Interlocutor of the Toth of Auguſt 1756, the Reſpondent next 

roceeded to aſcertain the Quantum of his Damage. This he did very minutely and 
exactly to the Amount of 1643 J. 15. 4 d. The Appellant had full Time for ob- 
jecting thereto, and never did, for want of reaſonable Cauſe ; but, after the Lord 
Ordinary's Interlocutor of 14th December 1756, preſented trifling Repreſentations, 
merely to delay and ſtave off the impending Stroke. His Art was ſeen through, and 
the Court therefore put an End to all his Shifts by their Interlocutor of the 2d of 
December laſt, 


IV. The preſent Queſtion, though litigated between private Perſons, is of the higheſt na- 
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tional Concern; the Benefit accruing to Great Britain from this Trade, and the 
Courſe the French are in of purchaſing our Tobaccoes, ſufficiently appear from the 

reſpective Paſſports granted by each Crown for carrying it on, even in Time of 
War. Frauds committed at Home, by deteriorating the Commodity exported, muſt 
at laſt put the French upon diſcontinuing and giving up the Trade, as they have 


already threatened, from this Appellant's iniquitous Practices. 


Ro. Du N PDAs. 
Al. FoRRESTER. 
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"APP 


INoice of 120 Hogſheads of Tobacco ſold to YNvoice of 273 Hogſheads of Tobacco fold to 
Meſſieurs Vm. Alexander and Son, by Meſſieurs * Meſſieurs Vm. Alexander and Son, by Meſ— 
n. Dunlop and Ce. Importers, and ſhipped in fieurs Robert Scot and Ce. Importers, and ſhipped 
the Betty of Glaſgow, Robert Brown, Maſter, for in the Betty of Glaſgow, Robert Brown, Maſter, 


Bourdeaux. . for Bourdeaux, Jobn Miller being Agent. 
Mark. Ne. Weight. MINK. IN", -Yeght: 
G 2669 |8]0, 6 : G 361472 13 ; 
FG Jj2:690|{8[2;19] F is 18| 2} 2 
$1 7 842 :47 | : 10 171 $1] 4 
7294727 17191214 4 
73182710 i 
74742 3 TT: 19 |8|3] © 
ws; | $11.17 36209114 
70 81 1 
5-4-8011 18 2270127 $4 | 
78 | 5:1 1420 DES | 5 27.191 27 0 | 
NM. B. The whole Contents ee Two Invoices make up the 393 Hogſheads of Tobacco, 
certified by t! Ig /rench Extract, upon the Oath of Mr. Charles Sermet ; and Ten 


Articles of each are printed as a Specimen, 


Bourdeaux, for the Manufactory of Tonneins. 


The Loading of 393 Hogſheads Virginia Leaf Tobacco, ſhipped from the Port of Greenock for the 
ſaid Manufactory, by Meſſieurs Vm. Alexander and Sons, of Edinburgh, on board the Ship the Betty, 
Captain Robert Brown, according to the Shipping Invoice which they furniſhed the Company, certi- 
fied by them the 22d May 1750. 


N. B. This Cargo arrived in the Harbour of Bourdeaux the 20th of June 1750. 


Extract, from the Regiſters, of the Numbers and different Qualifications, which Meſſieurs the Officers 
of the ſaid Manufactory of Tonneins have tranſmitted the Company; certified by them, to aſcertain 
the Examination made by them of the Quality of every Hogſhead contained in the Loading above- 
mentioned, and to eſtabliſh the Opinion they gave of the ſaid Qualities, as they found and acknow- 
leged them at the Examination of each Hogſhead. 


Not every Neat Weight of the uanti- HN. of every Neat Weight of the . Uanti⸗ 
Hogſhead, de of each{Qualifications of the Tobaccoes con _ of Hogſhead Tobaccoes of each ty ere wap he ee af 3 N | 
as contain-| Hog ſhead. tained in each Hogſhead, aſcertain-| Tobacco as contain- Hogſhead, certained by the Regiſter So a|Tobacco 
ed in the ed by the Regiſter, and the Report found rot ed in e o—_—_ Report aboveſaid 15 omlſound rot- 
Shipping Accord. inPouna aboveſaid, from whence they have] ten, in- Shipping |Accord- [in Pounds Hence they have been literally ten, intite 
Invoice. ſing to the weigh-| been literally extracted. tirely unfiſſ Invoice. [ng to the} weigh. „xtracte d. ly unfit 

| Invoice. | ing | for Uſe, Invoice», | ing for Uſe, 
Ne. 26098 o 6| 902 | Tobacco of a mean Quality -| — N. 364% 1 2fq 838 [Old Leaves faded, mean 279 
| 37. hs Quality, aThirddryrotten| 
26708 2 19] 971 [Idem —  — —| — | 136158 1 15] 939 [Mean Quality — —| — 
267118 2 27] 979 Idem — — — — 3616/7 2 17] 857 [Inferior Quality — — — 
2672/9 1 27 1063 | Of a very inferior Quality -| — 3617 1 17] 1053 [Very mean Quality, a} 
| | Fourth rotten by Age -| 263 
26738 2 10] 962 | Mean Quality — — — 361808 1 24] 948 „ 
, 2674/7 2 3] 843 | Inferior Quality — —| — 3619]8 2 13] 965 [dem — —— 
| 26758 1 13] 937 [Old Leaves dry, and without 36200 © 17] 1025 [Very inferior Quality —=| == 
; Subſtance, mean Quality -} — | _ 
| [26768 3 17] 997 | Very mean Quality, half rot ] 136217 2 24| 864 [[dem _ _ — 
> | ten by Age — —] 494 — 
26778 1180 942 [Old Leaves, dry, and of a 3622J8 1 16] 940 [Mean Quality, without 
| | mean Quality — —| — Moiſture, too old — — 
267808 1 20 944 |Idem — — —1 — 362318 © * 90g dem — — — 
N 8 8 Ibs, 
N. B. Upon caſting up the Total Quantity of Tobacco found, in the 120 Hogſheads ſhipped | 
by Meſſieurs Dunlop and C9. to be rotten and abſolutely uſeleſs, it appears to be 
on! — — — — 494 


Whereas the Total Quantity of Tobacco in the 273 Hogſheads of Meſſieurs Scot and 
C'. (/hipped by the Appellant) found to be rotten and uſeleſs, is — — — 36,925 


Nete alſo, That, upon comparing the Scotch Invoice of the Tobacco, ſhipped by Meſſieurs Dunlop 
| and CY, with the French Extract, it is found, that each Hogſhead of that Tobacco was 
of the ſame Weight, when examined in France, as it was when entered in Scotland, for 
Exportation. But upon making the like Compariſon as to the Tobacco of Meſſieurs 
Scot and Co. (ſhipped by the Appellant) each Hogſhead is found conſiderably deficient, 
in France, of the Weight it was entered at in Sco//and for Exportation, which is a farther 
Evidence of the Meanneſs of that Tobacco. 
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John Miller,, — = Appellant. 


William Alexander, E/quire, Reſpondent, 


7he Reſpondent's CA SE. 


To be Heard at the Bar of the HousE oF LoRDs, 
cu on Day of April 1758. 
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